MORGAN AL G2
| BLA 97-9 Deci ded June 17, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , issuing preference right | ease applications for coal .
F 029746, F 0336109.

Rever sed and renanded.
1. oal Leases and Permits: Applications

Wien the US Geol ogi cal Survey determnes that a coal
preference right | ease applicant has di scovered
commercial quantities of coal, and the Bureau of Land
Managenent deci des to issue the | ease i n Decenber 1966
but fails to do so, the applicant is nowentitled to a
lease wth terns that woul d have been inposed as of
January 1967.

APPEARANCES.  Jerone C Miys, Esg., Véshington, DC, for Mrgan Goal . ;
Janes Wckwre, Esq., and Seven T. Seward, Esq., Seattle, Véshington, for
Arctic Sope Regional Gorporation; Dennis J. Hopewel |, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Anchorage, A aska, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

In Mrgan Goal G., 129 I BLA 386 (1994), we ordered the Bureau of Land
Managenent (BLM to issue preference right coal |eases to Mrgan Goal
Gonpany (Mrgan) before granting the |ands invol ved to the Arctic 9 ope
Regi onal Gorporation (ASRO under the Alaska Native Qains Settlenent Act,
43 US C § 1613(e) (1994), subject to Mrgan's right to the leases. In
doi ng so, we "express[ed] no opinion on what the terns of the | eases BLM
nust issue Morgan should be.” 129 IBLA at 396.

O remand, BLMdecided to issue the | eases "subject to * * * the
provi sions of the Federal (oal Leasing Arendnents Act of 1976 [FOLAA, as
anended, " and provi ded Morgan copi es of Goal Lease Form 3400-12 (April
1986) to execute. The BLMs decision record adopting the recomnmendation to
issue the leases stated that the | eases "shall be subject to * * * the
regul ati ons contained in 43 R 3400." V¢ have expedited consi deration of
Mbrgan' s appeal at BLMs request.
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I n Decenber 1966, the Drector of the Geol ogical Survey determined, in
response to applications for preference right coal |eases fromMI|er
Soears, Mrgan' s predecessor, that commercial quantities of coal had been
di scovered and recommended that BLMissue the leases. See 30 US C 8§
201(b) (1970). n Decenber 29, 1966, the Chief, Dvision of Land Ofice,
Fai rbanks D strict and Land Gfice, BLM wote Spears:

Your June 28, 1966 application for preference-right coal
| eases now appears to be correct and conpl ete, and | eases shoul d
be issued to you in due course. * * * Section 1(b) of
your permts allows you to mine coal, pending issuance of the
preference-right | eases, as long as you conply wth all
appl i cabl e Federal and Sate laws, rules, and regul ations and pay
royalty of 25 cents per ton. * * * The | ease, when issued, w |
be dated January 1, 1967, and rental wll accrue fromthat date.
(V]

Mbrgan argues its right to the | eases vested as of January 1967 and
that this right is protected by section 4 of FOAA anendi ng section 201(b)
"subject tovalid existing rights.” Pub. L. No. 94-377, 90 Sat. 1083,
1085. This right entitles it to leases wth terns that woul d have been
inposed at the tine the right vested. Mrgan Satenent of Reasons (SR at
3. Mrganrelies on bah International, Inc. v. Andrus, 488 F. Supp. 976
(D lo. 1980), in which the court held Wah International could not be
required to conply wth commercial quantities show ng requirenents under
1976 regul ations after BLMhad deci ded to i ssue a | ease in 1970 on the
basis of a Geol ogical Survey determnation that Uah International had
establ i shed the exi stence of conmercia quantities. 2/ The BLMs

Y O Apr. 27, 1967, the Chief, Dvision of Land Gfice, wote Spears
informng himthat rental paynents were due and payabl e by Jan. 1 of each
year but that no further rentals woul d be due until Dec. 31, 1967, because
he had paid his first year's rental s in advance.

2/ "l hold that UWah International obtained a vested right in a preference
right coal |ease on the April 29, 1970 date of the BLMdeci si on and t hat
regul ati ons promul gat ed subsequent to that date cannot be applied to
preclude that right." 1d. at 986-87.

The Apr. 29, 1970, BLMdecision referred to by the Golorado U S
Dstrict Gourt inthis Wah Internati onal case was expl ai ned:

"By a decision of April 29, 1970, the Gfice of Appeals and Heari ngs,
Bureau of Land Managenent, reversed the | and of fi ce decision of My 2,
1969, [rejecting the application] on the basis of the Geol ogi cal Survey's
report of April 27, 1970, and renmanded the case to the land office 'for
further appropriate action | ooking toward i ssuance of the preference right
coal |ease requested.'"

Id. at 978. . Uah International, Inc. v. Andrus, 488 F. Supp. 962 (D
Uah 1979), in which "the Lhited Sates Geol ogi cal Survey had nade a
determnation that plaintiff, regarding another prospecting permt, had

di scovered coal in commercial quantities, but there had been no deci sion by
the Bureau of Land Managenent that Wah International was therefore
entitled to a lease.” 488 F. Supp. at 981
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"inclusion in the |l eases proferred to Morgan of terns required by FOLAA
particul arly those wth respect to rentals, royalties and due diligence,
woul d, for all practical purposes, render Mrgan s | ease[s] worthless given
the adverse climatic and transportation obstacl es confronting coal

devel opnent in A aska," Mrgan states. 3/ (SCRat 4.)

What Mbrgan seeks in its leases are the rental, royalty and
diligence provisions which were in effect in 1966 * * *.
However, as a conpromise on the diligence issue * * * Mrgan
woul d be wlling to accept |eases requiring diligent devel opnent
wthin 10 years if it were exenpted fromthe requirenent of 43
CFR 8 3482 . 1(b) to submt resource recovery and protection
plans for its leases wthin three years of their effective dates.
This essentially produces the result, for diligence purposes,
that woul d have floned fromBLMs tinely issuance of Mrgan's
| eases in 1967 and the adj ustnent of themin 1987.

(Mbrgan Response at 5.)

"The BLMs position is that the coal |eases nust contain terns
required by * * * FALAA and inpl enenting regulations in 43 CF. R Part
3400." (Answer at 2.) The BLMargues that Mrgan has applications for
| eases pending and the regul ations require that | eases be i ssued wth
provisions required by FOAA citing 43 CF. R 8§ 3430.6-1. "The two
applications at issue, 029746 and 033619, are al so specifically
referenced by serial nunber as applications that do not necessarily require
the preparation of an environnental inpact statenent. 43 CF. R § 3430. 3-
2(c)." 1d. at 3. Theregulations in 43 CF. R Subpart 3430 apply to
i ssuance as wel |l as processing of |eases, BLMargues. The preanbl e to the
regul ati ons stated that

preference right | ease applicants have "valid existing rights" to
have their | ease applications adjudicated in reasonabl e tine
periods and to obtain | eases if, under the Departnent’s

regul ati ons, they have discovered coal in commercia quantities
wthin the terns of the prospecting permt and if all other
requirenents are net. Preference right | ease applicants have no
rights to any particular set of |lease terns or conditions * * *,

Id. at 4-5, citing 47 Fed. Reg. 33114, 33126 (1982). The Wah
I nternational decision "recogni zes that the Secretary of the Interior has
the

3/ Part Il, section 1(a) of the proposed | ease requires rental at $3/acre
per year. Section 2(a) requires production royalties at 12-1/2 percent for
surface-mned coal and 8 percent for underground coal. Section 4 applies
to diligence and provides: "Lessee's failure to produce coal in commercial
guantities at the end of 10 years shall termnate the | ease. Lessee shall
submit an operation and reclamation plan pursuant to Section 7 of the
[Mneral Leasing] Act not later than 3 years after |ease issuance.”
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authority to establish | ease terns that protect various, inportant
interests,”" BLMargues. 1d. at 8, citing 488 F. Supp. at 987. Qher court
decisions, e.g., Véstern Ehergy . v. Departnent of Interior, 932 F. 2d 807
(9th dr. 1991), apply FOAA terns to | eases | ssued before enact nent of
FO_AA when they are readjusted. Fnally, BLMargues, Board decisions "find
that subsequently pronul gated regul ati ons can be applied,” citing Thernal
Energy @., 135 IBLA 291, 323 (1996), and cases cited. Id. at 9-10. ASRC
joins in BLMs Answer and el aborates on sone of the matters it addresses.

[1] Inour view BLMs position cannot be sustained. Mrgan is not
inthe position of an applicant wth a right to have its application
adjudicated in a reasonabl e tine period and to have a | ease issued if it
has di scovered coal in cormercial quantities and if all other requirenents
are net, as stated in the regul ati ons and di scussed in the preanbl e to the
regul ations. Rather, Mbrgan denonstrated it had di scovered coal in
commercial quantities and received a BLMdecision in 1966 that it had net
the requirenents for a |l ease. Indeed, BLMtreated Mrgan as a | essee and
accepted rentals for nany years before realizing it had overl ooked actual |y
issuing Mrgan its leases. The "lease terns that protect various,
inportant interests” that BLMsays the court in Uah International referred
torelated to environnental protection requirenents, not to coal | easing
requi renents such as rental, royalties and diligence. 4 Qourt decisions
applying FOLAA terns at the tine | eases i ssued before 1976 are readj ust ed
do not govern the terns that are appropriate to | eases to whi ch Mrgan was
entitled in 1967. And Thernal Energy (., supra, in which we stated that a
coal preference right |ease applicant nust conply wth regul ations adopt ed
in 1976, invol ved an applicant "that conpleted its expl oration and
submtted an application,” 135 IBLA at 323, not one, |ike Mrgan, to whom
BLM had deci ded to issue a | ease based on a Geol ogi cal Survey deternination
that conmercial quantities of coal had been di scovered. 5 Thus, we regard
BLM's Decenber 29, 1966, letter to Spears as "a deci sion by the responsibl e
agency" conparabl e to the BLMdeci sion involved in Wah International, Inc.
V. Andrus, 488 F. Supp. 976, 981 (D ol o. 1980).

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1,
BLM's August 23, 1996, decision is reversed and the case is renanded wth

4/ Mrgan has stated it does not object to the environnental stipul ations
BLMincluded in the proposed | eases, e.g., all ground | evel activity is
prohibited fromMy 1 - Aug. 1 wthin 200 neters of active spectacl ed ei der
nest sites, "even though they stemfromcurrent statutes and regul ations. "
(Mbrgan Response at 3.)

5/ This distinction is consistent wth Kin-A'k Qorp., 45 | BLA 159, 164, 87
I.D 14, 17 (1980), and wth Eugene Sevens, 126 | BLA 357 (1993), in which
BLM suspended action on the adjudication of the | ease application before
the Geol ogical Survey nade a commercial quantities determnation. See 45

IBLA at 160, 87 |I.D at 15-16; 126 |BLA at 358.
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instructions that BLMissue Mrgan | eases as they woul d have been issued in
January 1967, as nodified by Morgan's wllingness to accept the proposed
environnental protection conditions, see note 4 supra, and to accept |eases
requiring diligent devel opnent wthin 10 years if it is exenpted fromthe
requirenent of 43 CF. R § 3482.1(b) to submt resource recovery and
protection plans for its leases wthin 3 years of their effective dates.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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